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The pandemic has drastically altered the global landscape. Businesses are now
conducted online, where employees are required to sign in from home and
attend online meetings. As a consequence of this rapid transition to the
online world and the significant advancement of technology, cyberbullying and
harassment constitute a grave threat. Because of the shift to a “work from
home” or online work culture, sexual harassment and abuse are now
increasingly prevalent even in the digital workspace. In 2019, there was a
considerable increase in the number of cybercrimes, particularly sexual
harassment, compared to 2016 and 2017. Therefore, legislations like the POSH
Act need a revised and liberal interpretation to be able to cater to these
upcoming challenges.
The use of social media has altered workplace interactions. Employers read
the tweets posted by their employees on Twitteror LinkedIn and dating apps
connect co-workers. Companies are increasingly adopting “mentorship”
arrangements in which senior personnel mentor junior colleagues, typically in
private settings.
These degrees increase the sophistication of working relationships. In this
context, it is essential to examine the current definitions of sexual
harassment in the workplace, as well as the new boundaries that technology
and the current state of the world have formed.
This article will address the same in the following manner:

e What is Sexual Harassment at Workplace?

e Prevention of Sexual Harassment at Workplace (POSH) Act, 2013, and Internal
Complaints Committee (ICC)

e What could be done to strengthen the POSH Policy to include Work from Home?
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What is Sexual Harassment at Workplace?

Following the Supreme Court’s judgment in the case of Vishaka v. State of
Rajasthan[1l], Vishaka Guidelines were laid down, which also led to the
introduction of the POSH Act in 2013. As per the judgment and Section 2(n) of
the POSH Act, “sexual harassment” is defined as unwanted sexual behaviour
that is either done explicitly or impliedly, including:

e physical contact and advances;

e demand or request for sexual favours;

e making sexually coloured remarks;

e showing pornography;

e any other unwelcome physical, verbal, or non-verbal conduct of a sexual
nature.

Even though the law for the prevention of sexual harassmentcame into force in
2013, there is still ambiguity regarding what constitutes sexual harassment,
employer obligations, victim-accessible remedies and safeguards,
investigation techniques, and other issues. In addition, a lot of people are
not aware of the legal consequences of sexual harassment. Sexual jokes,
offensive language, and other issues have become commonplace, and women are
reluctant to speak out for fear of being ridiculed, which emphasizes the need
for stronger awareness and strict enforcement of the POSH Act.

POSH Act, 2013, and ICC

How do we define POSH Act and what does it constitute?

The Indian Ministry of Women and Child Development adopted the Sexual
Harassment of Women at Workplace (Prevention, Prohibition, and Redressal)
Act, 2013 in response to the Supreme Court’s Vishaka Guidelines. It is the
first legislative act to address sexual harassment in the workplace. The POSH
Act was enacted to protect female employees, ensure the prevention of sexual
harassment and ensure that the sexual harassment complaints are appropriately
investigated and completed within the prescribed timeline.

Under Section 4(1) of the POSH Act, every employer of a workplace employing
ten or more employees is required to create a Committee known as the Internal
Complaints Committee (ICC) by an order in writing.

e The members of the ICC include 1 presiding officer, 2 or more internal
members, and 1 external member. The first step for constituting ICC is to
choose these members, and send an appointment letter to the ICC Constitution
Order and the members.

o The presiding officer must be a senior-level female employee, to make it more
approachable for female employees. This has been elaborated upon in the case
of Shobha Goswami v. State of Uttar Pradesh &0rs.[2]

o There must be an external member who is a person familiar with issues of
sexual harassment, or from an NGO or association committed to the cause of
women. As per Ruchika Singh Chhabra v. Air France India & Another[3], this
injects a degree of objectivity and neutral perspective into the ICC.

o There should further be 2 or more employee members, preferably people who
have some legal knowledge, and social work experience, or who are committed
to the cause of women.

o At least half of the ICC members should be females.

e There must be an expert, who is required to conduct an orientation and
capacity-building program for the ICC members, along with the employees of
the organization.

e The ICC is required to maintain an annual report and conduct quarterly
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meetings with a quorum of at least 3 members.

An employer having multiple offices in different locations is required to
constitute an ICC at all such offices.However, in the interests of
organizations, the Ministry of Human Resources has been amenable to
relaxations that provide for a centralized ICC with local members during the
time of inquiry.

The term of office of the ICC members should not be more than 3 years.

The failure to constitute an ICC by an employer is an offence with a
punishment of a fine of up to Rs. 50,000.

The employer should keep in mind the bad press associated with issues of
sexual harassment charges involving its employees, especially with the advent
of social media and online work platforms. The focus should be on
prioritizing a supportive and non-toxic work environment.

What could be done to strengthen the POSH Policy to include Work from Home?
Harassment or violence against women that occurs via digital means is, in
recent times, called “Technology-Facilitated Gender-Based Violence”. Before
deciphering what steps could be taken forthe prevention of sexual harassment
inthe workplace in the online world, it is important to understand the
various forms of such online harassment.

There can be harassment, ranging from abusers manipulating the images of the
female employees to appear sexually and sharing such images without the
women’s consent. This may also include voyeurism, sexual extortion,
documenting or broadcasting of sexual violence, etc.

There may be unwanted requests for sexual contact and demandsfor sexual
pictures etc., arising from an imbalance of powers between the two employees
or the employer and the employee.

Another type of harassment may also include networked harassment wherein
certain individuals, particularly feminists, are targeted. This may include
showing sexist or pornographic content on Zoom meetings etc.

This shows that there indeed is little difference in the way sexual
harassment can take place in the offline and the online mode, and hence,
there is a need to ensure that sexual harassment in the online realm is
covered by legislation such as the POSH Act.

Although the POSH Act provides a wide definition of the workplace and other
relevant terms, these definitions still fall short of covering the harassment
which takes place in virtual workplaces. Hence, the Courts have been adopting
liberal interpretations of these definitions and this must be continued and
encouraged in a manner inclusive of virtual workplaces.

To address sexual harassment in the workplace in the online realm as a
serious issue, there is a need to increase communication and collaboration
with workers’ organizations and civil society groups and work together on
information campaigns and reporting on the effective execution of the law.
Conclusion

Considering the increasing number of documented instances of sexual
harassment in the workplace, especially in the online realm following the
pandemic, companies and their separate HR and in-house legal teams must take
proactive measures to prevent and properly address workplace sexual
harassment complaints. In addition, businesses must routinely teach their ICC
personnel about the subtleties of the POSH Act and inquiry procedures. To
avoid litigation, it is essential to have a comprehensive awareness of the
interpretations adopted by Indian courts and the ability to assess



circumstances from the perspective of the judiciary.

Employers have normally followed the POSH Act education/training process, but
as a second step, the ICC members should be kept abreast of the most recent
judicial interpretations to minimize any potential errors that could lead to
litigation and reputational issues for the organization

FAQs

How to define POSH Act and what is the purpose of the POSH Act 20137

The purpose of the POSH Act is topreventsexual harassment in the workplace
and to provide effective remedies for women who face sexual harassment in
their workplace by providing for the constitution of the ICCs, Local
Complaint Committees, etc.

What kind of harassment does POSH look into and where?

POSH deals with a broad definition of sexual harassment, including physical
contact and advances,demand, or request for sexual favours, making sexually
coloured remarks, showing pornography, and any other unwelcome act. POSH
applies to the workplace of women, which is not only restricted to the
physical office location but anywhere the female employee is required to go
as part of her work.

How should HR handle harassment?

The HR should play a role in first assessing through evidence whether
harassment took place. Following this, they should mediate between the
complainant and the accused and give both a chance to be heard. Following
POSH, an ICC is constituted to cater to issues of workplace harassment.
Hence, HR must aid the complainant to approach the ICC with the issue.
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