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1. This appeal under Section 37 of Arbitration and Conciliation Act,
1996 (hereinafter referred to as “the Act”) is directed against the order dated
18.01.2024 passed by Commercial Court, Varanasi, whereby the application,
filed by the respondent, under Section 9 of the Act has been partly allowed.

2. The respondent filed application under Section 9 of the Act, inter alia,
with the submissions that its main work was academic consultancy, teacher
training and academic delivery system in education field meant for schools
being run as per C.B.S.E. norms. The said services are provided to the
societies, trusts, companies and other educational institutions on payment of
consultancy charges for over 20 years. It was indicated that a Memorandum
of Understanding was entered into between the appellant and the respondent
on 30.01.2017 and a registered agreement dated 11.12.2018 was executed
indicating the terms of the agreement. It was indicated that the academic
consultancy charges amounting to Rs. 45,57,781/- were due for which
cheques were issued, which were dishonoured. On account of violation of
the agreement, notice was issued on 10.04.2023, which was not responded.
However, the appellant continued to use the logo and school name which it
was using under the agreement. Based on the said submissions, injunction

was sought against the respondent for not using the name ‘Sunbeam’ and
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logo etc. and not to run the school in the name of Sunbeam School,

Babatpur.

3. It appears that by order dated 21.10.2023, the opportunity to file
response of the respondent was closed by the Court whereafter when the
matter came up for arguments on the application, the order impugned was

passed.

4. Learned counsel for the appellant made submissions that the
Commercial Court was not justified in accepting the application.
Submissions have been made that the order has been passed in a cursory
manner wherein only on account of closing of opportunity to file response,
the order impugned has been passed without recording any finding on the
aspects of prima facie case, balance of convenience and irreparable injury,
which is necessary for the purpose of grant of injunction/interim order.
Further submissions have been made that in view of the provisions of
Section 9(3) of the Act, once the Arbitral Tribunal has been constituted, the
Court cannot entertain an application, unless the Court finds that the
circumstances exist which may not render the remedy provided under
Section 17 efficacious. In the present case, the application under Section 9 of
the Act was filed on 27.04.2023, the Arbitral Tribunal was appointed by this
Court on 16.11.2023 and the impugned order has been passed on
18.01.2024. It was submitted that once the Arbitral Tribunal was constituted
on 16.11.2023, the order impugned could not have been passed on
18.01.2024 and on that count also, the order impugned deserves to be set
aside. Reliance was placed on Arcelor Mittal Nippon Steel India Ltd. v.
Essar Bulk Terminal Ltd. : (2022) 1 SCC 712.

5. Learned counsel for the respondent vehemently opposed the
submissions. It was submitted that the Commercial Court was justified in
passing the order impugned as the response was closed. Further submissions
were made that the C.B.S.E. has already directed the appellant not to use the

name ‘Sunbeam’ and its logo. Further, the recognition of the appellant stood
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terminated on 31* March onwards by Basic Shiksha Adhikari, Varanasi and,
therefore, the appeal deserves to be dismissed. Learned counsel for the
respondent further emphasized that under Section 9(3) of the Act, the Court
in the present circumstances could entertain the application despite the
constitution of the Arbitral Tribunal. The application was filed before the
constitution of the Tribunal and the word ‘entertain’ has been interpreted by
Hon’ble Supreme Court to mean “to consider the application by applying
mind to the issues involved/raised” and as the Commercial Court had
already applied its mind to the issues raised in the present matter as various
applications were filed after filing of the application under Section 9 of the
Act, wherein the appellant had questioned the maintainability of the
proceedings, amendment applications were filed by the respondent and the
Court had directed on 15.11.2023, fixing 21.11.2023 for the evidence of the
respondent, which necessarily means that the matter has already been
entertained by the Court and, therefore, the plea raised in this regard has no

substance. Reliance was placed on observations made in Arcelor Mittal

Nippon Steel India Ltd. (supra).

6. We have considered the submissions made by counsel for the parties

and have perused the material available on record.

7. It would be appropriate to quote the relevant portion of the order

passed by the Commercial Court, which reads as under:

“16.  37ded Ud fAuafhTor & fagm srfdamhrmer & 989 G =it td dAdell W Uy
ffSeral Ta \iedt o1 saetie wd giRefier
17. I & G ¥ G- & gL § g T 971 § Afaf@a s arfde
for T B -

BTN TRT 10 7T @ gRT fagerfe &g f&Aifhd 27.01.2017, &t &=
117 U& 31eE AIey! Holg HHRSH 31 Ui f&Aifahd 30.1.2017, BRI T 127
U el Uil el Uehl wTebet fodifehe 11.12.2018, IS HEAT 137 T fobell
HICRTE At Telg m.o.u f&AdHd 11.12.2018, BN W&AT 147 & fahar el ¥
e f&Aifha- 10.4.2023 71 IS File T Ted RUE, HFW HE&T 15T IR bl
TICRCE U (I S NH 98 SI. Td. . aTgel T T &

Ih Gl A & B W@ 167 TSYHd folo wHo flo  25.12.2022,
25.01.2023, 25.02.2023, 25.03.2023, HIERCE AlfcH §RT EloTdodo TSIHT o
fhfio FIM TMINTE THIRTS ¢¥e aRTo fAifhd 17.04.2023 7 IRRGT e o
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17.04.2023, BRI TG¥T 17 7 fiF oot e RIS feAifdsa 17.04.23, BT Tveam 1871
9 fohaT STt 9T GRT M TSHd 96 G deaqR faAifhd 30.12.20, 22.6.21,
28.8.21, 7.9.21, 13.7.22, 18.10.22,7.11.22, 24.11.22, 9 6.01.23. PFS &A1 19 T
ICRCE d18 H. 716 | 2020 JFI §b 31Tt AT FM MRS HHNIS TIE, BRI
T 20 T BIET ¥ d6 FTHT Bl FT THRT TeRR M folve T I1aayR
PRI & THE-g H, AN G&IT 21 T P fdr wiel e e wHe: Fifed
26.04.23, BIIST HE&AT 22 T BICl ¥ IICHUY GRT UM F6H ¥hol qEdYR, DI
T 237 BICT ¥eC YA evfawR U1t {48 faAifohd 02.09.13 derm Gt J&m 247 4
BAST TN 257 T fdbel Wil ¥ YHT-U GRI P 3 ISR T
10.01.2018 &TRyeT foam /T &1

ST YR Gt EE&AT 597 ¥ R T&AT 60 T Alfed f&Aifdhd 22.5.2023, W
AT 61 7 RS WIS R0 22.5.2023 BRI Ufd, BT HEAT 62 7 fSeie’) RuIE &
23.2.23 BT UfA, HF TAT 63 T 9t faHid 22.05.23 BRI U, SIS TAT 64T
e feHifBd 02.06.23, BT TAT 65 T[S AfSH f&HIH 02.06.2023, HF FRET
66 7T AIfed f&HI® 02.06.2023 SIRY Wt 7w 04.06.2023 FHIF TC, BEINT TAT 67 T
RTS8 AT T 3TI<eT fe1fhd 28.07.2023 S1f&et fasar am 81
18. gl &l 3R & Frfafla fafer sgeeemy wegd &t Wit &: -
1. 2019 (145) RD 429 Supreme Court M/s. SCG Contracts india Pvt. Ltd. Vs. KS
Chamankar Infrastructure Pvt. Ltd. And Ors.
2. The Arbitration and Conciliation Act 1996 Sec. 9.
3. The Commercial Court Act, 2015 of Section 16.
4, Amendments To the provisions of The Code of Civil procedure, 1908 of Chapter of
Section VI of section 16 of The Commercial court Act, 2015, Schedule 4A of order V,
4D, in order VIII and 4D in rule 10.
19. fauefimor &t R® ¥ IR Saee! /Hfda-u= f[{fd § yaenta ¥ & did 8n
% IW T [ M & PR U T8 &l e Ty H omey e
21.10.2023 faFga w9 § wIRd fam T 81 (o 3fTaga b P! & FusA 4 fquafiTor &t
D5t eI FHTEel! R ST & g1 31 ded B W -uF 4 & offdd wU I
iR R oM 3 B

3
e o7 WHAT-UF 4 & Arbitration Misc. Case No. 28/2023 Sto Tgo %o
TSgEd foIfiics a9/ T HRITE HHIRTS T¥e g 37 3Fiid €T 9(D) HT1edwer] W& gois
afaf T 1996 e v § SR BT S 21 3fded & R &R 0
49,79,015/- HU & T4 H a9 1P 11.12.2018 F Uep1el § AeIwY & Ry
& 37elle | fuafiTor @1 SR eraRe e siefeid e e 8 & enfidger &
0T 31ded & I THR & TG H T dd AU e A, A faeg (A1)
3N T ST el T, avg @ 9PFRft R 7 R 3R T & IR TR 30 &%l
1.1570 o € AT UUSIYR, TRHT 3131, Tesiiel [Uue, el aRuRe wR T eis
AR & T & [Ferer Farfed o
I Y& YT 3T a1S I TR T8 e |"
8.  Perusal of the above would reveal that the Commercial Court merely

referred to the documents produced by the respondent, the judgments and

the law cited and observed that as the response has been filed by the
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appellant after passage of the prescribed time, the same cannot be read
regarding which order has already been passed on 21.10.2023 and as qua the
averments made by the applicant no evidence on behalf of the appellant was
admissible, the application deserves to be partly allowed and passed the

order, as indicated.

0. It is, thus, apparent that the order impugned has been passed only on
account of the fact that the response filed to the application under Section 9
of the Act was ordered not to be taken into consideration as the same was
filed beyond the prescribed time. However, non filing of the response to the
application/non consideration of the reply filed, by itself does not entitle the
applicant to get the relief as prayed for. The Commercial Court, while
dealing with an application under Section 9 of the Act, is required to record
findings on the three parameters, i.e., (1) prima facie case, (i1) balance of
convenience, and (iii) irreparable injury, which determination is sine qua
non for the purpose of grant of relief in any application of the present nature.
Failure of the Commercial Court to record any finding on the said aspects

worth the name, vitiates the order impugned.

10. Coming to the issue pertaining to the order impugned being in
violation of Section 9(3) of the Act, the relevant provision, inter alia, reads

as under:

“9. Interim measures, etc., by Court.—(1) A party may, before or
during arbitral proceedings or at any time after the making of the
arbitral award but before it is enforced in accordance with section 36,
apply to a court—

(3) Once the arbitral tribunal has been constituted, the Court
shall not entertain an application under sub-section (1), unless the
Court finds that circumstances exist which may not render the
remedy provided under section 17 efficacious.”
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11. A bare reading of the above provision reveals that though a party may,
before or during arbitral proceedings or any time after making of the arbitral
award but before it is enforced in accordance with Section 36, apply to a
Court seeking interim measures, Sub-section (3) restricts the power of the
Court in entertaining an application under Sub-section (1) once the Arbitral
Tribunal has been constituted, unless the Court finds that circumstances exist

which may not render the remedy provided under section 17 efficacious.

12. In the present case, admittedly, the application was filed on
27.04.2023 before the Commercial Court, Varanasi, the Arbitrator was
appointed by order of this Court on 16.11.2023 and the order impugned has
been passed on 18.01.2024. The above provisions has been exhaustively
dealt with by Hon’ble Supreme Court in the case of Arcelor Mittal Nippon
Steel India Ltd. (supra) wherein the term ‘entertain’ has been explained and

it has, inter alia, been laid down as under:

“90. In Kundan Lal v Jagan Nath Sharma and Ors. (supra), a
Division Bench of Allahabad High Court held that the expression
“entertain” did not mean the same thing as the filing of the
application or admission of the application by the Court. The
dictionary meaning of the word “enterain” was to deal with or to take
matter into consideration. The High Court further held.:-

“7. The use of the word ‘entertain’ in the proviso to R. 90 of
Or. XXI denotes a point of time at which an application to set
aside the sale is heard by the court. This appears to be clear
from the fact that in the proviso it is stated that no application
to set aside a sale shall be entertained ‘upon any ground which
could have been taken by the applicant on or before the date on
which the sale proclamation was drawn up.’ Surely, the
question as to the consideration of the grounds upon which the
application is based can only arise when it is being considered
by the court on the merits, that is, when the court is called
upon to apply its mind to the grounds urged in the application.
In our view the stage at which the applicant is required to make
the deposit or give the security within the meaning of CI. (b) of
the proviso would come when the hearing of the application is
due to commence.”

91. In Hindustan Commercial Bank Ltd. v Punnu Sahu (supra), the
Court held that the expression “entertain’ in the proviso to clause (b)
Order 21 Rule 90 (as amended by Allahabad High Court), means to
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“adjudicate upon” or ‘“proceed to consider on merits” and not
“Initiation of proceeding.”

92. In Martin & Haris Limited (supra), the Court was considering
proviso to Section 21 of the U.P. Urban Buildings (Regulation of
Letting, Rent and Eviction) Act, 1972 which provided that where the
building was in the occupation of a tenant since before its purchase by
the landlord, such purchase being made after the commencement of
this Act, no application shall be entertained on the grounds mentioned
in Clause (a), unless a period of 3 years has elapsed since the date of
such purchase and the landlord has given a notice in that behalf to the
tenant, not less than 6 months before such application, and such notice
may be given before the expiration of the atoresaid period of 3 years.

The Court held :-* Thus the word “entertain” mentioned in the first
proviso to Section 21(1) in connection with grounds mentioned in
clause (a) would necessarily mean entertaining the ground for
consideration for the purpose of adjudication on merits and not at any
stage prior thereto as tried to be submitted by learned Senior Counsel,

Shri Rao, for the appellant.”

93. It is now well settled that the expression “entertain” means to
consider by application of mind to the issues raised. The Court
entertains a case when it takes a matter up for consideration. The
process of consideration could continue till the pronouncement of
jJudgment as argued by Khambata. Once an Arbitral Tribunal is
constituted the Court cannot take up an application under Section 9
for consideration, unless the remedy under Section 17 is inefficacious.
However, once an application is entertained in the sense it is taken up
for consideration, and the Court has applied its mind to the Court can
certainly proceed to adjudicate the application.

94. Mr. Sibal rightly submitted that the intent behind Section 9(3) was
not to turn back the clock and require a matter already reserved for
orders to be considered in entirety by the Arbitral Tribunal under
Section 17 of the Arbitration Act.

95. On a combined reading of Section 9 with Section 17 of the
Arbitration Act, once an Arbitral Tribunal is constituted, the Court
would not entertain and/or in other words take up for consideration
and apply its mind to an application for interim measure, unless the
remedy under Section 17 is inefficacious, even though the application
may have been filed before the constitution of the Arbitral Tribunal.
The bar of Section 9(3) would not operate, once an application has
been entertained and taken up for consideration, as in the instant case,
where hearing has been concluded and judgment has been reserved.
Mr. Khambata may be right, that the process of consideration
continues till the pronouncement of judgment. However, that would
make no difference. The question is whether the process of
consideration has commenced, and/or whether the Court has applied
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its mind to some extent before the constitution of the Arbitral
Tribunal. If so, the application can be said to have been entertained
before constitution of the Arbitral Tribunal.”

13. It would be seem that Hon’ble Supreme Court referred to the
judgment in Kundan Lal’s case, a Division Bench judgment of this Court,
wherein it has been laid down that the question as to the consideration of the
grounds, upon which the application is based can only arise when it is being
considered by the Court on the merits, i.e., when the court is called upon to
apply its mind to the grounds urged in the application. Further it has been
categorically laid down that once an Arbitral Tribunal is constituted, the
Court cannot take up an application under Section 9 for consideration, unless

the remedy under Section 17 is inefficacious.

14. Merely because in the present application seeking dismissal of the
proceedings under Section 9 of the Act and two amendment applications
were dealt with by the Tribunal and order was passed on 15.11.2023, a day
before the Tribunal was constituted, for leading evidence, it cannot be said
that the Court had considered the case on merits, as the consideration on
merits would necessarily mean for the purpose of grant of injunction and not
for the purpose of deciding the applications filed during the pendency of the

application.

15. In view of the above facts situation, it is apparent that once the
Tribunal was constituted on 16.11.2023, passing of the order on 18.01.2024
by the Commercial Court was in the teeth of the provisions of Section 9(3)

of the Act.

16. So far as the submissions made by counsel for the respondent on the
merit of the dispute is concerned, the said aspect cannot be considered in the
present appeal arising from the order passed by Commercial Court, which

has been found to be in violation of provisions of Section 9(3) of the Act.

17. In view of the above discussion, the appeal filed by the appellant is
allowed. The order dated 18.01.2024 is quashed and set aside. The

application filed by the respondent under Section 9 of the Act is dismissed in
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view of the provisions of Section 9(3) of the Act. The respondent would be
free to approach the Arbitral Tribunal under the provisions of Section 17 of

the Act.

Order Date :- 29.4.2024
P.Sr1.

(Vikas Budhwar, J)  (Arun Bhansali, CJ)

Digitally signed by :-
PUNEET SRIVASTAVA
High Court of Judicature at Allahabad





